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[HIGH COURT OF AUSTRALIA

MILNE AND OTHERS
PLAINTIFFS,

APPELLANTS ;

ATTORNEY-GENERAL FOR THE STATEY p
OF TASMANIA AND OTHERS g ESPONDENTS.
DEFENDANTS,

ON APPEAL FROM THE SUPREME COURT OF
TASMANIA.

H. C.or A, Contract—Settlement of discharged members of Forces on land—Administration of

1856. scheme by Closer Settlement Board {T'as.)—Dealings between settler and Board—
havead Whether giving rise to contractual rights in settler—Interpretation—"* Capital
MELBOURNE, cost to the Board of the kolding at the time of allotment Y Meaning— Costs in
June 5, 6, Supreme Court—Successful defendant raised technicol defences on which he
7_r_i; did not subsequently rely or need to rely—Appeal to High Court by unsuccessjui
SYDNEY, plaintiff-—Whether respondent precluded from challenging order below as io
Aug. 22. costs—Commonwealth and State War Service Land Settlement Agreement Act
None 1945 (No. 36 of 1945) (T'as.)—War Service Land Settlement Act 1950 (No. 82
MrTiernan, of 1950) (T'as.), s. 37.
Williams,
y¥g§fg_‘ 31}“1 The War Service Land Settlement Act 1950 (Tas.) enacts a new and exhaustive

set of provisions dealing with war service land settlement in Tasmania and
covers the whole field on the subject.

Section 37 of the War Service Land Settlement Act 1950 (Tas.) provides that
* the purchase price of a holding shall be a sum determined by the
board with consent but not more than the eapital cost to the board of the
holding at the time of allotment, excluding the amount payable for improve-
ments under s. 26 and including any amount fixed under s. 19 in respect of
the holding, or the unimproved value of the holding obtained for the purpose
under s. 41 of the Land Valuation Act 1950 whichever is the greater, together
with the amount (if any) remaining unpaid under s. 26 7.

Held, that the words ** capital cost to the board of the holding at the time
of allotment ” refer to the total cost of the holding including all improvements
cffected by the board.
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The plaintiff, an eligible person for settlement under the Commonwealth H.C.or A.

and State War Service Land Settlement Agreement Aci 1945 (Tas.) was informed
on 8th February 1946 by the Closer Settlement Board administering such Act,
that he had been classified as ‘ suitable * A ' for land settlement . The
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plaintiff in July 1947 in response to an inquiry from the board informed it ArrorNEy-

that he was willing to accept employment on the L. estate provided he was
granted an allotment of leasehold in that area. Later in the same month
the board informed him in writing that he had been selected for employment
on the L. estate and that he would * definitely be allotted a leasehold .
By a circular dated 22nd December 1948 the board after stating that many
of the conditions of settlement had so far been left * rather vague” said:
“ Negotiations have now been completed and a definite policy can be stated
on the general terms on which you will occupy your leasehold ”.  Referring
to structural improvements which had been or were to be erected on the
land by the board it said “ The price to be charged for these structural
improvements will be the estimated cost as at lst July 1946 . . . For
all these improvements the figure to be adopted will be the lowest estimated
cost as at 1st July 1846 ”. By a further circular dated 14th April 1949 the
board after stating that the circular was issued in an endeavour to clarify
and explain certain phases of the Land Settlement Scheme which have given
Lise to doubts in the minds of intending settlers and others * set out a number
of provisions in the agreement between the Commonwealth and the State
and stated, inter alia, that the tenure of the allotment was to be perpetual
leasehold and that the rent thereof was to be determined in the manner
therein set out and that the cost of structural imprevements calculated as
at 1946, was to be repaid over thirty years. Ir February 1949 the plaintiff
went into possession of a holding on the L. estate and thereafter carried on
farming operations there. Among other things he effected improvements
to the house ond land, erected fencing and put in a water supply. On 29th
November 1850 the board forwarded to the plaintiff for his signature a docu-
ment described as a licence. It was accompanied by a letter, which com-
menced: “To enable you to commence farming under the normel conditions
of settlement as provided between the State and the Commonwealth, it is
proposed to offer you a short term licence for a period of twelve months from
1st December 1950,” during which period no rent or interest or repayment of
advances was to be required. It was said to be anticipated that the valuation
of the holding would be completed by the end of the period, when the settler
would be offered a permanert lease in Which the rent and the value of stiue-
tural improvements effected by the board would be stated. The letter said : —
“ The board reserves all rights to fix a rental as determined after the valuation
has been completed.” The licenve, dated 15th December 1950 was duly
executed and recited that the land, being lot 22 on the L. estate was allotted
to the plaintiff on Ist December 1950, but that the terms and conditions on
which the same should be held by him have not yet been determined. It
granted to the plaintiff a licence under s. 101 of the Crown Lands Act 1935
(Tas.) to take possession of the land for pastoral and agricultural purposes
for twelve months from lst December 1950. It contained a number of
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H.C. or A. covenants, and cl. 3 was in the following terms : “ The licensce kereby agrees From this decision the pl&intiffs appea]ed to the High Court. H.Cora
1956. with the Minister and the Board that the date hereinbefore mentioned as The facts and arguments gufﬁcient]y appear in the judgment, 1936.
' the date of allotment ™ (scil. 1st December 1950) ** shall be the cummenecing hereunder \?J
MItI;NE date of any lease or grant of the said land which may hereafter be granted h [5_\};
ATTORNEY- or made to the licensee pursuant to any Statute of Parliament passed in that wilie { lant ATTORNEY-

. G P O . . : i S nes. -
GENERAL behalf, and that the rental payable under such lease shall be not less than the £ R Rey“dds Q.C.and 8. 4 Collte, for the appel ants GENERsL
FOR THE : . . FOR THE
{£170 in respect of the land and £60 in reapect of i vements thereon.”’ 3 -
STATE oF sUm 0! p pect of improvements thereon. SR ) . STATE OF
TASMANIA. The board, after the passing of the War Service Land Settlement Act 1950 S. C. Bwbury QC’ Sohutor-Geueral for the State of Ta’smama" T4SMANIA,

(Tas.), detsrmined to calculate rents of allotments on a new basis from that
set out in the earlier circulars. The plaintiff contended that he had a con-
tractual right to have the rent of lot 22 determined in accerdence with the
terms announced in the circulars.

Held, that no contract had been established because, inter alia, the circulars
were not contractual documents and, in any event, the terms on which the
partiee had not agreed were not such as might be implied by law.

Defendants in an action in the Supreme Court of Tasmaria, although
successful, were ordered to bear their own costs because they had raised by
their defence the Statute of Frauds and another technical defence, on neither
of which they subsequently relied or needed to rely. The unsuccessful
plaintiffs having unsuccessfully appealed to the High Court,

Held, that the defendants were entitled to their costs in the Supreme
Court,

Decision of the Supreme Court of Tasmania (Morris C.J .), varied.

APPEAL from the Supreme Court of Tasmania,

Edward Nicholson Milne, Neil Peter Mulcahy, William Edward
Maxwell, Lionel Percy Milne, Alan Richard Butters, Alexander
Lexicon Graeme-Evans, Frank Burgess Powell, George William
Brasher, Devlin James Nickolls, Edward Louis Archer, Paul
Philip Nichols, Philip Hilyer Mason, Vincent George Manning,
Ross Allen Johnston, Roy Alexander Gowrlay, Edgar William
Bannister, Frank Maxwell Downham, Dermot Glynn Rice and
Randolph Wybert Bannister on 2nd December 1952 commenced
an action in the Supreme Court of Tasmania against the Attorney-
General for the State of Tasmania, the Closer Settlement Board, the
Honourable Jolin James Dwyer who was sued as Minister for Agri-
culture of the State of Tasmania and Raymond James Veale who
was sued as the Director of Land Settlement for the State of
Tasmania.

The action was heard before Morrs C.J. The case of Edward
Nicholson Milne being typical it was agreed that it should be the
only case heard. On 12th November 1954 Morris C.J., In a written
judgment, beld that judgment should be entered for the defendants.

and Miss N, W. Leuis, for the responridents,
Cur. adv. vult,

Tre Courr delivered the following written judgment :—

This is an appeal from a judgment of the Supreme Court of
Tasmania (Morris C.J.) in an action in which nineteen plaintiffs
sued the Attorney-General for Tasmania, the Closer Settlement
Board of Tasmania and two other defendants, claiming certain
declarations of right and other relief. Each of the plaintiffs sued
severally, but the claims of all arose out of the same set of cireum-
stances and stood on the same footing. After the issue of the writ
it was agreed that pleadings should be delivered, and the action
should proceed, as if one of the plaintiffs, Edward Nicholson Milne,
were the sole plaintiff. The defendants delivered a counterclaim
with their defence. The learned Chief Justice save judgment for
the defendants on both claim and counterclaim. Formal jndgment
was entered against all the nineteen plaintiffs, and all appeal, but it
will be convenient to refer, for the purposes of this judgment, to
Milne as if he had been a sole plaintiff and a sole appeilant,

The basis of the plaintiff’s claim is contractual, but it arises by
reason of certain legislation enacted in and after 1945, which had for
its object the settlement on the land in Tasmania of discharged
members of the forces who had served in the war of 1939-1945.

By the War Service Land Settlement Agreements Act 1945 (No. 52
of 1945), which came into force on 11th October 1245, the Comnion-
wealth Parliament authorised the execution on behalf of the
Commonwealth of agreements with the States providing for the
co-operation of the Commonwealth and the States in the matter of
war service land settlement. Two forms of agreement were sched-
uled to the Act, the first being applicable to the States of New
South Wales, Victoria and Queensland and the second to the States
of South Australia, Western Australia and Tasmania. There are
certain differences between the two agreements, but the only point
which need be noted is that the former did, whereas the latter did
not, provide for the acquisition of land by the State at a value not
exceeding that ruling on 10th February 1942, The agreement
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between the Commonwealth and Tasmania was executed by the
Prime Minister and the Premier of the State on 9th November 1945,
and it received legislative sanction from the Parliament of Tasmania
by the Commonwealth and State War Service Land Settlement Agree-
ment Act 1945, which came into force on 20th December 1945.
Section 4 of this Act provided that the Closer Settlement Board
(a body constituted, but not then incorporated, under the Closer
Settlement Aet 1929) should, subject to any direction given by the
Minister, have power to do and should do all such acts and things as
might be required or necessary for carrying out and giving effect to
the agreement on the part of the State.

The agreement, of course, was purely a matter between the Com-
monwealth and the State. On the one hand, it conferred no rights
upon anybody. On the other hand, it did not limit in any way the
constitutional powers of the State. In order, however, to under-
stand what followed, it is necessary to refer briefly to certain of its
terms.

By cl. 2 the agreement defined “ eligible person” as meaning
“g discharged member of the Forces who complied with certain
specified conditions . It defined “holding” as meaning ““ the land
allotted to a settler under the scheme ”. It defined “ settler”” as
meaning “a person who has been allotted a holding under the scheme”.
By cl. 5 the Commonwealth was to provide the capital moneys
necessary for the carrying out of the scheme. For the purposes
of the scheme it was necessary that valuations of holdings should
be made, and cl. 6 (6) provided that the valuations should be made
by officers appointed by the Commonwealth and the State in con-
sultation. By cl. 6 (7) it was provided that in making the valuations
the officers should “ have regard to the need for the proceeds of
the holding (based on conservative estimates over a long-term
period of prices and yields for products) being sufficient to provide
a reasonable living for the settler after meeting such financial com-
mitments as would be incurred by a settler possessing no capital.”
Clause 16 provided that holdings were to be allotted by the State on
perpetual leasehold tenure, and that the general terms and conditions
of the lease were to be approved by the Commonwealth.

The plaintiff was an eligible person within the meaning of th.e
agreement, and on 14th January 1946 he signed a form of appli-
cation to the Closer Settlement Board for assistance under the
scheme. On &th February 1946 he was informed by the Board that
he had been classified as “ suitable ‘A’ for land settlement ”.
The land on which he desired to be sestled was in a large estate known
as the Lawrennv Estate near Hamilton in Southern Tasmania.-
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In July 1947 certain correspondence took place on which the plain-
tiff has relied as establishing a contract, though he finds the actual
terms of his alleged contract in certain later documents.

On 7th July 1947 the board wrote to the plaintiff a letter inquir-
ing whether, in the event of his being selected for allotment to a
holding on the Lawrenny Hstate, he was prepared to accept employ-
ment on farm work there. On 10th July 1947 the plaintiff replied
saying that he was willing to accept employment at Lawrenny as
from a date not later than 15th August 1947, provided he was granted
an allotment of leasehold in that area. On 25th July 1947 the
board wrote informing the plaintiff that he had been selected for
employment on the Lawrenny KEstate. The latter added:—
“1 also wish to advise that you will definitely be allotted a lease-
hold ”. A good deal of correspondence followed over a considerable
period. Throughout this correspondence language is used which
shows clearly that the plaintiff was regarded as having been
“allotted " a ““ holding ”’, which consisted of lot 22 in the Lawrenny
Estate.

It is now necessary to refer to the two documents on which the
plaintiff relies as containing the terms of the contract which he
alleges. The first is a circular dated 22nd December 1948. This
circular, after mentioning that many of the conditions of settlement
have so far been left ** rather vague ”, says: ‘‘ Negotiations have
now been completed, and a definite policy can be stated on the
general terms on which you will occupy your leasehold.” Referring
to structural improvements which had been, or were to be, erected
on the land by the board, it said : “ The price to be charged for
these structural improvements will be the estimated cost as at the
Ist July 1946 . . . For all these improvements the figure to be
adopted will be the lowest estimated cost as at Ist July 1946.”
The second document is another circular from the board which
was sent out on 14th April 1949. This circular purports to be
“issued in an endeavour to clarify and explain certain phases of
the Land Settlement Scheme which have given rise to doubts in the
minds of intending settlers and others.” A number of provisions
contained in the agreement between the Commonwealth and the
State of Tasmania are set out. With regard tc * tenure and rent
there is a passage which should, we think, be set out in full. * The
tenure which the settler is required to accept on going into effective
occupation of his farm is that of perpetual leasehold or, as may be
better expressed—a grant of land to the tenant, his heirs and assigns
for ever, subject to the payment of a rental on the land. This type
of tenure is common in some of the mainland States of Australia.
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