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on land—Joint scheme—Agreement between Commonwealth and o State—
Acquisition of land—Just terms—Compensation—Value as at 10th February
1942 Financial assistance—Commonwealth statute—Validity—State statute—
Operaiion—The Constitution (63 & 64 Vicl. ¢. 12}, ss. 51 (vi.), (xzzi.), (zzwiz.),
96, 109—War Service Land Settlement Agreements Act 1945 {(No. 52 of 1945),
s 3 (1), (2), First Schedule—Re-establishment and Emgployment Act 1945
(No. 11 of 1945), s. 108—Closer Settlement (Amendment) Act1907-1948 (N.8.W.)
(No. 12 of 1907—No. 48 of 1948), ss. 4, 5 (7) (e), {f), 7, 9—War Service Land
Settlement Agreement Act 1945 (¥.8.W.) (No. 6 of 1948), Schedule— War Service
Land Settlement and Closer Settlement (Amendment) Act 1945-1948 (N.S8.W.)
(No. 14 of 1946—No. 48 of 1948), s. 3.

An agreement between the Commonwealth and the State of New South
‘Wales made in order to carry into effect proposals agreed to at a conference
of Commounwealth and State Ministers with a view to the settlement on
land in the State of discharged members of the Forces and other eligible
persons, was approved by the Commonwealth Parliament by the War
Service Land Seitlement Agreements Act 1945, and was approved by the
State of New South Wales by the War Service Land Setilement Agree-
ment Act 1945. The agreement, under which both parties assumed financial
and other obligations, contained a term that, for the purposes of the agree-
ment, land should be acquired compulsorily or by agreement at a value not
exceeding that ruling on 10th February 1942. A similar term was contained
in & proviso to s. 4 (1) of the Closer Settlement (Amendment) Act 1907-1948
(N.8.W.) with respect to lJand acquired for the purpose of the scheme contained
in the agreement. A proclamation was, prior to the approval of the agreement
by the State, made under s. 4 that it was proposed to consider the advisable-
ness of acquiring the plaintifi’s land for purposes of closer settlement. The
land had greatly increased in value since February 1942.

Held, by Latham C.J., Rich, Williams end Webb JJ. (Dizon and}McTiernan H. C. oF A.

JJ. dissenting), (1) that the War Service Land Settlement Agreements Act
1945 (Cth.) was legislation with respect to the acquisition of property upou
terms which were not just and was invalid; therefore (2) the War Service
Land Seitlement Agreement Act 1945 (N.S'W.) and the Closer Seltlement
(Amendment) Aet 1907-1948 (N.S.W.), although not invalid, were inoperative
50 far as they related to and purported to give powers to resume lands for the
purposes of the agreement.

Per Latham C.J., Rich, Dizon, Williams and Webb JJ.: Legislation can
be legislation with respect to the aequisition of property even though it also
be legislation for other purposes with respect tc which the Commonwealth
Parlinment has power to make laws.

DEMURRER.

In an action brought in the High Court by P. J. Magennis Pty.
Ltd. against the Commonwealth of Australia, the Honourable John
Johnstone Dedman, the Attorney-General for the Commonwealth
of Australia, the State of New South Wales, the Honourable William
Francis Sheahan, and the Attorney-General for the State of New
South Wales, the statement of claim was substantially as follows :—

1. P.J. Magennis Pty. Ltd. the above-named plaintiff is a company
duly incorporated under the law in the State of New South Wales
and is entitled to sue in and by its said incorporated name.

2. The plaintiff is duly registered under the provisions of the
Real Property Act, 1900, (N.S.W.) for an estate in fee simple in the
lands hereunder described in the schedule to the proclamation
referred to in par. 6 of the statement of claim.

3. The area of the lands described in par. 2 consists of approxi-
mately 14,000 acres.

4. For many years past the plaintiff has conducted and still
conducts on the whole of those lands the business of grazing. The
pleintiff has during that period made large profits from the conduct
of its business.

5. During that period and in particular since the month of
February 1942 the plaintiff has spent large sums of money on
improvements to those lands and for the purchase of sheep for use
in the conduct of its business. The said lands have greatly
increased in value since the month of February 1942.

6. By proclamation dated 23rd August 1945 and notified in the
New South Wales Government Gazette No. 88 dated 24th August
1945, his Excellency the Honourable Sir Frederick Richard Jordan
K.C.M.G. Lieutenant Governor of the State of New South Wales
notified as follows :—
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“71 the Honourable Sir Frederick Richard Jordan, Lieutenant
Governor of the State of New South Wales, with the advice of the
Executive Council of the said State, in pursuance of the provisions
of section 4 of the Closer Settlement (Amendment) Act, 1907, as
subsequently amended, do notify by this Proclamation to be pub-
lished in the Government Guzeite, that 1 propose to consider the
advisableness of acquiring the parcels of land described in the
Schedule hereunder for the purposes of closer settlement.

SCHEEDULE
Shown on
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7. The defendant John Johnstone Dedman is the Minister of
State for the Commonyealth of Australia at the time being adminis-
tering the provisions of the Re-establishment and Employment Act
1945 (No. 11 of 1945) as amended and the provisions of the War
Service Land Settlement Agreements Act 1945 (No. 52 of 1945.)

3. The Honourable William Francis Sheahan is the Minister of
Sate for the State of New South Wales for the time being adminis-
tering the Closer Sefilement (Amendment) Act, 1907, as amended,
the War Service Land Settlement Agreewent Act, 1945 (No. 6 of 1946)
and the War Service Land Settlement Act 1941 (No. 43 of 1941) as
amended.

9. Tn or about the yvear 1945 an agreement was made between the
Cormenwealth of Australia of the one part and the State of New
South Wales of the other part, the terms of which are set forth in
the first schedule to the War Service Land Settlement Agreements
Aci 1945 (No. 52 of 1945).

10. By that agreement it was recited that at a conference of
Commonwealth and State Ministers on 22nd August, 1945, certain
proposals were agreed to with a view to the settlement on land in
the State of discharged members of the Forces and other eligible
persons and that it was expedient that an agreement be made
between the Commonwealth and the State in order to carry into
effect those proposals.

11. By the termus of and for the purposes of that agreement the
Commonwealth was required to make provision for the payment

of certain moneys to the State and to persons settling on the said H.C.or A

lands.

12. By the terms of that agreement the State in addition to
providing certain moneys for the purposes of the scheme was also
required to resume or ctherwise acquire certain land at a value not
exceeding that ruling on 10th February 1942.

13. By the War Service Land Settlement Agreements Aet 1945
(No. 52 of 1945) the Commonwealth purported to authorize that
agreement. By the War Service Land Settlement Agreement Act
1945 (No. 6 of 1946) the State of New South Wales purported to
ratify that agreement.

14. The State of New South Wales has threatened and intends
to resume the land hereinbefore described for the purposes of that
agreement.

15. The Commonwealth threatens and intends to pay out of
Commonwealth funds moneys for the purpose of and in pursuance
of the said resumption.

The plaintiff claimed (1) declarations that : (i) the War Service
Land Settlement Agreements Act 1945 (No. 52 of 1945) (Cth) was
wltra wvires and beyond the powers of the Commonwealtk ; (i) the
War Service Land Seltlement Agreement Act 1945 (No. 6 of 1946)
(N.S.W.) was invalid ; (iii) the War Service Land Settlement Agree-
ment was void and inoperative; and (iv) the Closer Seitlement
(Amendment) Act 1907, as subsequently amended and in particular
s. 4 thereof were invalid ; and (2) injunctions restraining : (a) the
Commonwealth and the defendant John Johnstone Dedman from
paying out of the consolidated revenue of the Commmonwealth any
moneys for the purpose of or in connection with the resumption
of the said lands ; (b) the Commonwealth and the defendant J ohn
Johnstone Dedman from carrying out or taking any further action
pursuant to the terms of the alleged War Service Land Settlement
Agreement ; (c) the State of New South Wales and the defendant
William Francis Sheahan from resuming the said lands or taking
any further action with the object or intention of resuming those
lands.

The defendants the Commonwealth, Dedman and the Attorney-
General for the Commonwealth demurred to so much of the state-
ment of claim as related to and claimed relief against them, upon
the following grounds: (1) that it disclosed no cause of action ;
(2) that the Acts and matters therein alleged so far as they respec-
tively purported to depend on or derive authority from the legislative
powers of either the Commonwealth or the State of New South
Wales were a valid exercise of those powers respectively ; (3) that
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first schedule to the Act shows a greater degree of State participation H- C. or A.
in administration and a greater contribution by the State to the g‘f’;
cost of the scheme than does the agreement in the second schedule ;.

to the Act, otherwise the scheme of the two agreements is the same. Magexns

The scheme applies to any “ eligible person ” and it provides that -*% L.

H. C.or A in particular the War Service Land Settlement Agreements Act 1945
1849 of the Commonwealth and the War Service Land Settlement Agree-
;[; ment Act 1945 of New South Wales were each respectively a valid

Macexnis  exercise of legislative power and the War Service Land Settlement

Pry. Lrp. Agreement respectively authorized and approved by those Acts was y

Triz in all respects valid and operative ; and (4) that the plaintiff so far the Commonwealth may choose a cla,ss‘ o'f persons Witb the coneur- Co]w;};a}g .
CoMmoN- 45 the statement of claim related to and claimed relief against them rence of the State and deem them eligible. There is nothing to 'y oiyeg.

WEALTH.

——  had no sufficient interest in the subject matter of the action to

enable it to maintain that action.

The defendants the State of New South Wales, Sheahan, and the
Attorney-General for New South Wales demurred to the whole of the
statement of claim on, inter alie, the following grounds: (a) that
the facts alleged therein did not show any cause of action or any
ground of relief against them or any of them to which effect could
be given by the Court against them or any of them; (b) that the
agreement referred to in par. 9 of the statement of claim was
validly made and was within the competence of the Commonwealth
of Australia and the State of New South Wales; {(c) that the War
Service Land Settlement Agreements Act 1945 (Cth.) was a law
validly made by the Parliament of the Commonivealth in pursuance
of the powers of that Parliament conferred upon it by the Consti-
tution of the Commonwealth ; (d) that (1) the War Service Land
Settlement Agreement Act 1945 (N.S.W.), (11) the Closer Settlement
(Amendment) Act 1907 (N.S.W.) and the amendments thereto, and
(1) the War Service Land Settlemen: Act 1941 (N.S.W.) and the
amendments thereto, were laws validly made by the Parliament of
the State of New Scuth Wales ; and (e) that the resumption referred
t0 in par. 14 of the statement of claima was authorized by law.

The provisions of the relevant statutes and the agreement are
sufficiently set forth in the jundgments hereunder.

G. E. Barwick K.C. (with him B. P. Macfarlan), for the plaintiff.
The agreement contained in the first schedule to Act No. 52 of 1945
(Cth.) shows a scheme for the settlement of discharged members of
the Forces chosen by the Commonwealth upon land to be acquired by
the State, the land and the scheme of its use to be mutually agreed
upon between the Commonwealth and the State. The analysis of
that agreement shows that the scheme is a Commonwealth scheme
of land settlement seeking to obtain the necessary land upon unjust
terms by the use of State machinery for settling thereon such dis-
charged members of the Forces as may be chosen by the Common-
wealth. The scheme seeks to avoid the constitutional limitation
imposed by s. 51 (xxxi.) of the Constitution. The agreement in the

identify in any way the persons with the State. Under clause 7 (2)  —

of the agreement the Commonwealth assumes entirely the financial
responsibility for the training of, living allowances and transport
for the persons who are applicants or who have been accepted as
settlers. The agreement assumes that the valuation of the land
will always be something lower than the cost of acquisition, develop-
ment and improvement. There is a direct relationship between
the cost of land in resumption or purchase and the Commonwealth’s
obligation to pay money under the agreement, because the amornt
written off will vary according to whether the land is cheaply or
dearly bought. Under clause 13 of the agreement, so far as the
assistance period is concerned, the Commonwealth determines the
rate and the conditions under which the living allowance will be
paid for the first year, and the Commonwealth alone has the right
to determine whether there will be an extension of the period during
which the living allowance will be paid, but under clauses 6 and 7
the ‘parties equally bear the rent and interest which is foregone
during the period of assistance. So far as advances to settlers are
unrecoverad and lost, the parties are to bear the loss equally. But
the arrangements for the making of the advances must be subject
to the approval of the Commonwealth. The proclamation referred
to in par. 6 of the statement of claim would be a step taken under
clause 10. The date 10th February 1942 was expressly chosen in
order to keep down the cost of resumption. Clause 12 refers to the
determination and classification of eligible persons by the State
“on behalf of the Commonwealth.” Broadly, the agreements are
a complete scheme for the settlement of discharged members of the
Forces. It is noticeable that they are controlled by the Common-
wealth at every vital point, and, indeed, as to the persons to be
settled, the choice is to be made on behalf of the Commonwealth.
Act No. 52 of 1945 in its application to land in New South Wales, is
invalid. It is not an Act merely granting financial assistance to a
State in connection with some of the activities of the State. It is
quite clearly a Commonwealth scheme and in no sense is it a
State scheme. The Act is a law with respect to the acquisition of
property because there is a Commonwealth purpose. By the Act
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